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, 7a.af #rr sit Tar I M/s Anand Tribhovanbhai Patel, 2/B/1 - Shriji Park

('i:f) Name and Address of the Society, Chhinciya Gate, Kai Bhairav Mandir Road,
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--

lrR zrsf-sr?gr t srials rgra mar zit azs sr?gr a fr znffaRl aat rger
rfeart tft srzrar gr7err @laa rgammar &, #at fR2sera fas zt «mar ?I
Any peon aggrieved by this Order-in-Apped may file an appeal or revision
applica-i c-:.1, as the one may be against such order, to the appropriate authority in the
following ay.

Revision application to Government of India:

(1) era 3grad gen srfefa, 1994 Rt arr aaR aag mgthatqt arr #t
sr-nrr ir qrrut h siafa7rur snaa fl fa, rdar, @a iaraa,afear,
atfif«r, sflar {tr +a, iraf, ?fact: 110001 #t Rtst ate@:

revision application lies to the Under Secretary, to the Govt. of India, Revision
Applicc.dcn Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Buildir_g, Parliament Street, New Delhi - llO 001 under Section 35EE of the CEA 1944
in resp-'.:c~: of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid - :

(c!1) -·fo 1=ITT1 Rtgtf sa }ft z@Rant at a f#ft usrzr rr #tar <TT fcRf!'
srwsrrrz # z sqvsr3 II :Z i:j'~~~ §Q: 'l=fTiT if, <TT fcrnr 'l-1 O,s I◄ II :Z <TT 'l-{lf,5TT it~~ fcRfl' cfi I :Z@ I rt i=f
at ff wzrrgtmRt#faratu gs&gt

:.:1 case of any loss of goods where the loss occur in transit from a factory to a
wareho1-1se or to another factory or from one warehouse to ano ring the course
of proc.:s,jng of the goods in a warehouse or in storage whe .ta:_ , 1 ~·or in a
warehouse. ',

· '#]·, - ... - /
111-- ___,,---✓
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(a) a?hag fft zag r r2gr f Raffa l=fA" 1R "l!Tmt k faR 4-{ I a I it 3uarrg aT

«gr«a gr«ca# Razertmahara~ftzr arvar Raffa ?
In case of rebate of duty of excise on goods exported to any country c,:· cerritory

outside India of on excisable materia~ used in the manufacture of the goods v::1ich are
exported to any country or territory cutside India.

In case of goods exported outside India export to Nepal or Bhute::J, without
payment of duty.

('Ef) 3tfai:r -o,9 1aa #st sgr< gm#a fu sitsr fezmarRt&zsit zris
mtr tJ;ct far a a(R@a ga, sf Ra atT "l!T c!R itm a:rfuFrrn:r (;:f 2i 1998

err 109tr Rga fg ·az
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of tl: :s Act or the Rules made there under ad such
order is passed by the Commissioner (Appeals) on or after, the date appoi:,:.ted under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ft srraa area (sft) R7ta€r, 2001 h fa 9 h zsiaia faRf 7a ie-8 it cTT
~~ ~ -- -- ....++~.,....::,,.. ~A---,.,;!..,.,- -- -14--,. -- n ~.,....::,,.. . ~~ - --14 --- ---1a1 , 4ra 3I1qgT T la la?T 1ya 1ctn a ,1 # $7 dJl-QT UT 91 ., a al-GT

qfii ah arr sf« sea fkr star a7fl sh rr alar < mr get gff siafa ; 35-z a
aeafR Rth zrarh rqr#arr traTR-6 'W1lrf cITT'mm~~1

The above application shall be made in duplicate in Form No. EA-8 2.s specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months frorr ~he date
on which the order sought to be a..ppealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It shm i also be
accompanied by a copy of TR-6 Challan evidencing payment of prescrioed fee as
prescribed under Section 35-EE of CSA, 1944, under Major Head of Account.

(3) Rfaca smear# arrzi iaqa v4rs? arGaa# 2tatst 200/- in gar cITT"

~ 3-ih:~1 fi{'t,;i :ZefiB c4 tesarrgt 1000 /- cITT" tfi1tf~ cITT"~1

The revision application shal: be accompanied by a fee of Rs.200 / - ,rhere the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amo1.1.n, involved
is more than Rupees One Lac.

flt arc4,a{ scqraa gt«ansq #at a#zRfa rarf@ark #fa a{a:
. Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) k.ft sqra gr# sf@fa, 1944 RtT35-#1/35-z ah siair:
under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) Safa qRbaaarg gar h srarat Rt zft, zflt kmtfar gra,h
sgraa gen uiata zRRa zrafeaw (fee) Rt upn 2fl ffmr, izr«rat ii 24 Hr,

ag1] +ra, raaT, fr1a1I, iz7€rat-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectivel in the form of
crossed bank draft in favour of Asstt. Registar of a branch public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) f?zen?grim& gr s?gii margr ztar ?t r@laqr sitar a fr fra@ratwj
~ t fc!NT mar at@u <a azr h gt? gu ft N m-@"f w af aa Efi" mo: "lf~~

r<lBffi&cf;{-•JT =ITT"~ 3fCITT1ra4trarcRt u43ta far star?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrznrcazr gen srf@2fr 1970 znT if@ Rt s4aft -1 a siaia faiRa.g 4ar Un

~"lfTw,~~T "lf~aj=a" Fri of4 if@lat azr a r@ Rt ua 4fars6. 50 #r cfiT .-4141 (14
ga fez arr@trReg

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za a ii@la tat #Rt Fri 4 ?{ 01 ~ ffl f.:r:n:rr fr 3it sf sntr staff« fa sraret tfn:!T

0 ZFfi,vi>~- 3,q1c::r1 ~~~&icf1ffi4~(~-,14ffclm)~. 1932 if f.:tftcrt1

Attentic;, in invited to the rules covering these a..11.d other related matter contended in
the Cus·coms, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) th·;;-· ZFfi,~ -3 ,q I c:.rt ~ ~~ 41 cf1 ffi urn1f@law (f@tee) lfcli" m~ ~~
it efictol.l ½ i, 1 (Demand) ~~ (Penalty) oPT 10%a srr mar zfarf 2 zt i Rh,~~~
10 "efiUis ~~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the F'r:-0.:ice Act, 1994)

#==asna grca s#ata ah siafa, sf@tr#frtair (Duty Demanded) I

(1) ~ (Section) llD ~~f.tmftcruwr;
(2)~-rmrilm~<ITTUWl""lf;
(3) dz#zfita fa6hag«2ruf

0

Fo:::- an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confrrrn.::•~ by the Appellate Commissioner would have to be pre-deposited, provided
that th-;; pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A).and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1934}.

t.::1der Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ";'-'· 3i"R~T Efi" "SITT! 27l f@aw ear =zt green srzrar gr a au f@a lkct it" "ctT lTilT fcl:;n: rm:
!{Ffi Efi" 1 G %~1R am:~~~ fc! ct I Ra -@ GGf ~~ Efi" 10%~1R <ITT '5ff "fleflcTT ~I

In view of above, an appeal against this order ,shall lie before the Tribunal on
paymen: of 10% of the duty demanded where duty or duty an~-f~W:~{ in dispute,
or pen-l-~2,-r, where penalty alone is in dispute." '.,f1:r~,.:.,~ ,/·~\\

;. Jr·· t·11.:•~',}1:l ~tte Wu $a
- w ·1 ~ 1/Ee e@ "j~ •' "i,,,.,N,;.1 f _f,1, '·',·.\ ..,,,, "" /.:Jr ./:

Page3 of 14 ...-- %y:_



. 4

F No. GAPPL/COM/STP/4571/2023 •

3741f 3n7er / ORDER-IN-APPEAL

The present appeal has been filed by Mis AnandTribhovanbhai Patel, 2/B/1

- Shriji Park Society, Chhincliya Gate, BhairavMandir Road, Patan 

384265(hereinafter referred to as the appellant) against Order in Original No. PLN

ac-ADJ-st-37/2023-24 dated 12.66.2023 [hereinafter referred to as '\. .:rpugned

order"] passed by the AssistantCommissioner, CGST, ivision:

Palanpur,Commissionerate :Gandhinagar[hereinafter referred to as "ad;uiicating

authority].

2. Briefly stated, the facts of the case are that the appellant werenot registered

under Service Tax and were holding PAN NO. ASBPP5376N.Upon perusal of the

data received from Central Board of Direct Taxes (CBDT) it was observed that

during the period F.Y. 2016-17 the appellant had earned substantial service income O
by way of providing taxable services .It was also observed that they have neither

obtained registration under Service Tax nor had paid any Service Tax .:.:ct ·ing the

period.In order to seek information in the matter,letterdated 14.10.2021 wasissued

to the appellant calling for the details of services provided during the period F.Y.

2016-17. The appellantdid not submit any reply.

2.1 The jurisdictional officers considered that the services provided by the

appellant during the relevant period were taxable under Section 65 B(4) of the

Finance Act,1994 and the Service Tax liability was detennined on the basis of

value of 'Sales of Services' under Sales/Gross Receipts from Services (Vabe from 0
ITR) or "Total amount paid/credited under Section 194C, 1941, 194H & l 94J of

Income Tax Act,1961" shown in the ITR-5 and Taxable Value shown in ST-3

return for the relevant period as per details below :

Table-A
(Amount in Rs)

Total Value for Higher Value Total Ser ice I
Sr. Sale of TDS (including (Value Tax short
No F. Y. Services (as 1 94C, 194 IA, Difference in paid/not paid

per ITR) l 94Ib, l 94J, l 94H0 ITR&STR) (including
Cess)

1 2016-17 97,08,898/ 0 97,08,898/ 14,56,334.70/
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F No. GAPPL/COM/STP/4571/2023

3. Show Cause Noticevide F.No. GEXCOM/SCN/ST/9706/2021-CGST-DIV

PLN-COMMRTE-GANDHINAGAR dated 19.10.2021 (in short 'SCN') was

issued to the appellant, wherein it was proposed to:

► Demand and recover service tax amounting to Rs. 14,56,334.70/- under the

proviso to Section 73 (1) of the Finance Act, 1994 for the period F.Y. 2016-

17 (considering the amount ofRs. 97,08,898/- as Taxable Value) alongwith

Interest under Section 75 ofthe Finance Act,1994 ;

► Demand and recover Service Tax not paid during the period F.Y. 2017-18

(upto June 2017), ascertained in future, under under the proviso to Section

73 (1) of the Finance Act, 1994alongwith Interest under Section 75 of the

Finance Act,1994 ;

>> Impose penalty under Section 77(l)(a), 77(1)(6), 77(l)(c)(i), 77(1)(c)(ii),

77(2) and Section 78 ofthe Finance Act, 1994;

4. Te saidSCN was adjudicated ex-partevide the impugned orderwherein:

o the demand for service tax amounting to Rs. 14,56,334.70/- leviable on

diC.crential taxable value ofRs. 97,08,898/- for the period F.Y. 2016-17was

cirmed under Section 73(1) of the Finance Act,1994alongwith interest

under Section 75.

o demand for service tax not paid for the period F.Y. 2017-18 (upto June

2017) was confirmed under Section 73 (1) ofthe Finance Act, 1994alongwith

interest under Section 75

o Penalty amounting to Rs. 14,56,334.70/- was imposed under Section 78 of

the Finance Act, 1994alongwith option for reduced penalty under proviso to

clause (ii).

o P~nalty of Rs.10,000/- was imposed under Section 77(l)(a) of the Finance

A2., 1994;

o Penalty ofRs. 20,000/- was imposed for failure to file the returns in due time

fer ·ihe Year 2016-17 under Section 70 of the Finance Act, 1994 read with

Rule7 ofthe Service Tax Rules, 1994.

Penalty of Rs. 10,000/- was imposed under Section 77(1 )(6) of the Finance

Aer, 1994
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F No. GAPPL/COM/STPi4571/2023 •

Penalty of Rs.10,000/- or @ Rs.200/- per day till the date of cor1pliance

was imposed under Section 77(1)c)(i) and Section 77(1)(c)(i) of the Finance

Act, 1994

e Penalty ofRs.10,000/- was imposed under Section 77 (2) of the Fi1ace Act,

1994;

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds :

► The appellant is holding PAN: ASBPP5367N, was engaged in providing

services viz Construction of roads, Transportation of building ma zrals like

sand, ballast stone etc. During financial year 2016-17, they have received

work of Construction of roads, which was to be constructed for ATAN

NAGARPALIKA, out of the grant received by the PATAN NAGAPALIKA O
from a Government authority known as Gujarat Urban Deve'opment

Company Ltd (GUDC). The PATAN NAGARPALIKA had awarded original

contract to SHRl MUKESHBHAI SALVI (main Contractor), and the main

Contractor had sub-contracted the same work to the appellant for carrying out

the construction of roads for the PATAN NAGARPALIKA. A cop of the

Work Order No. 16/2016-17 dated 29.04.2016 issued by the ATAN

NAGARPALIKA for allocation of work under GUDC grant, for estimated

amount of Rs. 5515690/- was submitted. A copy of the Contract dated

05.05.2016 executed between the main Contractor and the Appellantas also

submitted.

» The services of Construction of Cement concrete roads, so provided by the

main contractor to the PA.TAN NAGARPALIKA was exempted from

payment of Service Tax vide clause (a) of Serial No. 13 of the Notification

No. 25/2012-ST dated 20.06.2012. The Construction and Works-contract

services provided by a sub-contractor to a principal contractor is exempted

from levy of Service Tax vide clause (h) of Serial No. 29 of the Notification

No. 25/2012-ST dated 20.06.2012, where the Construction service provided

by the principal contractor is exempt.
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F No. GAPPL/COM/STP/457112021

>» The appellant has also provided services of transportation of sand (balu) and

ballast stone (gitti) during the financial year. They used to transport sand

(balu) and ballast stone (gitti) within city limits and in this business, it is not

required or not customary to issue Lorry Receipt (Consignment Note), and the

Appellant had also not issued and Lorry Receipt (Consignment Note).

Therefore, the Appellant is not a Goods Transport Agency. Copy of a sample
invoice were enclosed.

► Gross Receipts from the Construction business was Rs. 50,50,060/- and Gross

Rezerpts from the Transportation business was Rs. 46,58,838/-, resulting in

total ofRs. 97,08,898/-, which was allegedly considered to be taxable services

in the impugned order. Both the above services were either exempt or non-

0 taxable, and hence, the appellant neither provided any taxable service, nor it

was liable for payment of Service Tax. The Appellant was hence neither

liable to pay Service Tax, nor liable for obtaining Service Tax registration.

The Appellant, accordingly, did not obtain the Service Tax registration and

not paid Service Tax on the exempted services provided by the Appellant

O

> The impugned O-I-O is not a speaking order to the extent, it fails to provide

the proper Service Tax category and classification under which the services

are aliegedly classified, as Service Tax cannot be made applicable without a

proper classification. The Adjudicating Authority had failed to justify the

classi ·:ication adopted for the purpose of levying Service Tax and the only

basis behind the assumption taken be the Adjudicating Authority is the Form
26AS received from the CBDT.

► · The services of Construction of Roads are exempt from Service Tax vide

Ent•.)· no. 13(a) ofthe Notification No. 25/2012-ST dated 20.06.20 I 2. Further,

where the Construction service provided by the principal contractor is

exerc.r,t, then the same services provided by a sub-contractor to a principal

con.ractor is also exempted from levy ofService Tax vide clause (h) of Serial

No . 29 of the Notification No. 25/2012-ST dated 20.06.2012. Hence, the

Construction services provided by the appeilant to the tune ofRs. 50,50,060/

was exempted from payment of Service Tax, and therefore the impugned O

I-O is liable to be set aside to that extent
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► The Appellant is not a Goods Transport Agency. Copy of a sample invoice

was submitted. The services of transportation of goods provided by a person,

who is not a Goods Transpor Agency, were undisputedly covered under the

Negative List and Service Tax and was not leviable on same.Therefore, the

Transportation services so provided by the appellant to the tune of Rs.

46,58,838/- was undisputedly covered under the Negative .List and hence,

Service Tax was not leviable on same. Therefore, the impugned 0-1-0 is

liable to be set aside to that exrnnt.

► The Appellant was not providing any taxable service and hence, the .' pellant

was not required to obtain Service Tax registration. It was settled position of

under the Service Tax statute 1hat a person providing only exempted services

was not required to obtain Service Tax registration. Therefore, here the

Service Tax registration itself was not required, there arise no question of ()

payment of Service Tax or imposition of Penalty for not obtaining Service

Tax registration.

► The SCN for the period of 2016-17 and 2017-18 (upto June 2017) issued on

19.10.2021 was time-barred, as there is no suppression of facts or "rud and

hence, the Adjudicating Authority has travelled beyond the four cJmers of

laws while invoking the extended period. The Appellant is providing

exempted and non-taxable services, therefore, there arise no questi (Y'i of any

motive for suppression of facts. In addition, the Appellant had already

disclosed the same figures to the Income Tax department, and hence, the

allegation of suppression appears absurd to the extent that the Appellant had

offered the alleged amount to the Income Tax authorities for tax payment, and

suppressed the same from the Service Tax department. The information relied

on by the Adjudicating Authority is already on public domain and was always

accessible by the Service Tax department. The Service Tax department and

the Income Tax department, both being under the same Ministry, i.e., the

Finance Ministry ofIndia, it cannot be said that the data which was available

with one wing of the Finance Ministry was suppressed by the Appel:;1nt from

another wing. The appellant was of opinion that the services provided by the

Appellant to the main contractor were exempt and there was no requirement

to obtain Service Tax registration, or to make pa· ''-""""""""'....!,- ice Tax or to
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F No. GAPPL/COM/STP/4571/2023

file Service Tax returns, and hence he was not required to submit the above

information and documents with the Service Tax department, and by no

stretch of imagination or interpretation of law, this can be treated as

suppression of fact. Therefore, the Adjudicating Authority has grossely erred

in invoking extended period of limitation, and hence the impugned O-I-O is

liable to be set aside, as well as the SCN is liable to be quashed.

» The issue is wholly interpretational, where the Appellant has provided Works

contract services by way of Construction of Roads to the main contractor,

which were exempt vide Entry no. 13(a) (supra) and Entry 29(h) (supra)

above; and service of transportation of goods, which were covered under the

Negative list vide clause (p)(i)(A) of Section 66D of the Finance Act

194.where the original demand itself is wrong in law and liable to be

dropped, there arise no question of payment of interest. the Appellant was not

liable: to obtain the Service Tax registration itself, and hence there arise no

question of filing of returns, and therefore, the Adjudication Authority had

grnssly ened by imposing penalties under Section 70 and Section 77 0f the

Finance Act, 1994. Thus, the impugned O-1-O, in itself is not sustainable as it

is non-speaking and is liable to be set aside/dropped for that reason alone in as

much as it is against the principal of natural justice and equity.

6. Personal Hearing in the case was held on 15.09.2023. Shri Vikash Agarwal,

Chartere,:~ Accountant, appeared on behalf of the appellant for the hearing. He

submitted that the appellant provided road construction work as a sub-contractor

for ·Patm·~Nagarpalika. Further, the appellant provided transport service in ·respect

of transport: of sand etc. as individual transporter without issuing any consignment

note. The works contract service in respect of road construction is exempt under

the Noti5:ation No. 25/2012-ST and the transport service , other than GTA falls

under negative list of services under Section 66D of the Finance Act, 1994. He

requested for the grant of exemption from service tax under Sr.No. l 3(a) read with

29(h) of :he said notification alongwith benefit of the negative list of service, and

to set aside the impugned order.

6.1 01. account of change in appellate authority pers. ngwas again held

on IO. 10.2023. Shri Vikash Agarwal, Chartered A . ed on behalf of
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the appellant for the hearing.He re-iterated the contents of the written st111mission

and requested to allow their appeal. He also submitted a copy of tax audir report.

7. I have gone through the facs of the case, submissions made in te Appeal

Memorandum, oral submissions made during hearing, subseque1J written

submissions dated 10.10.2023 and the facts available on records. The issue to be

decided in the present appeal is whetherthe demand for Service Tax amounting to

Rs.14,56,334.70/- confirmed vide the impugned order alongwitn interest

andpenaltiesis legal and proper or otherwise. The demand pertains to ;_;-.:: period

FY. 2016-17 and 2017-18 (upto June,2017).

8. It is observed that the appeliant is holding PAN: ASBPP5367N n& during

the period F.Y. 2016-17 were engaged in providing services vizService of

Construction of roads and Transportation of building materials like sand. ballast

stone etc and their firm was under the name and style of M/s Ved Constructions. It

is further observed from the case records that the SCN in the case was issued only

on the basis of data received from the Income Tax department without causing any

verification.Here, I find it relevant to refer to the CBIC Instruction dated

26.10.2021, wherein at Para-3 it is instructed that:
Government ofIndia
Ministry ofFinance

Depcrtment ofRevenue
(Central Board ofIndirect Taxes & Customs)

CX&ST Wing Room No. 263E,
North Block, New D::ihi,
Dated- 21"October, 2021

To,
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone. Pr.
Director General DGGI

Subject:-lndiscreet Show-Cause Nctices (SCNs) issued by Service Tax Auth.o.-ities
reg.

Madam/Sir,

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in !TR-TDS data and service tax returns only c/ler
proper verification offacts, may be followed diligently. Pr. Chief Commissioner
/ChiefCommissioner (s) may devise a suitable mechanism to monitor and prevent
issue ofindiscriminate show cause notices. Needless to mention that in all such cases
where the notices have already been. issued, adjudicating authorities are expected to
pass a judicious order after proper appreciation offacts and submission of the
noticee
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Examining the specific Instructions of the CBIC as above with the facts of the

case, I find that the SCN in the case has been issued mechanically and

indiscriminately without causing any verification and without application of mind,

and is vague, being issued in clear violation of the instructions of the CBIC
discussed above.

9. It is also observed that the impugned order has been issued in violation of

natural justice as the said order was issued ex-parte. Further, at Para l 7the

impugned order, it has been recorded that no Written Submission was filed by the

appellant. At Para 18 of the impugned order, it has been recorded that the

opportunity of personal hearing was granted on 21.03.2023, 30.03.2023 and

24.04.2023 but the appellant had neither appeared for hearing nor asked for any

extension. The adjudicating authority had, thereafter, decided the case ex-parte.

9 .1 I I-l:d it relevant to refer Section 33A (I) of the Central Excise Act, 1944,

(made applicable to Service Tax vide Section 83 of the Finance Act, 1994) wherein

it is categorically mentioned that 'the adjudicating authority shall' give an

opporturci :< of being heard. In terms of sub-section (2) of Section 33A, the

adjudicaring authority may adjourn the case, if sufficient cause is shown. In terms

of the proviso to Section 33A (2), no adjournment shall be granted more than three

times. I find that in the instant case, three adjournments as contemplated in Section

33A of tl1c Central Excise Act, 1944 have not been granted to the appellant. I also

0 find it re~evant to refer to the decision of the Hon'ble High Court ofGujarat in the

case of Regenta Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj) wherein it
was held that:

12. other aspect ofthe matter is that by the notice for personal hearing three
dates have been fixed and absence ofthe petitioners on those three dates appears
to have been considered as grant ofthree adjournments as contemplated under
the ;,roviso to sub-section (2) ofSection 334 ofthe Act. In this regard it may be
noted rhat sub-section (2) ofSection 334 ofthe Ac, providesfor grant ofnot more
thar /'(-,ree adjournments, which would envisage tour dates ofpersonal hearing
and z three dates, as mentioned in the notice for personal hearing. Therefore,
even fl by virtue of the dates stated in the notice for personal hearing it were
assumed that adjournments were granted, it would amount to grant of two
adjo:c1,ments and not three adjournments, as grant ofthree adjournments would
mean. in allfour dates ofpersonal hearing."

Examining the facts of the instant case with the legal provisior1~-.-a~tb.e decision of
- ".47 "7

the Hor'le High Coar, I ind hat the impugned or..g$is"ii@ehessed in

violation of principles of natural justice as well as in clea f:· la~....oj~~~j decision
° set' l

«·«» 'g]
w._::, '"·')Page 11 of14 , ·.,""
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of the Hon'ble High Court of Gujaratand is therefore legally unsustainable and
liable to set aside on this ground alone.

10. Regarding the merits of the case, I find that the appellant have contended

that during the period F.Y. 2016-17 they were engaged in providing tw _1 ypes of

services, as detailed below :

(i)' Construction of Road services in capacity of sub-contractor to the main

contractor who was awarded the work by the PATAN NAGARPALII(A vide

Work Order No. 16/2016-17 dated 29.04.2016 issued by the FATAN

NAGARPALIKA for allocation of work under GUDC grant, for estimated amount
ofRs. 55,15,690/-.

(ii) Transportation of sand (balu} and ballast stone (gitti) within city 'iits and

in the business of transportation of sand (balu) and ballast stone.(gitti), it is neither O
required nor customary to issue Lorry Receipt (Consignment Ncs), and

accordingly the Appellant have not issued any Lorry Receipt (Consignment Note).I

find force in the above argument of the appellant as the claims are supported with

documents and stands justified.

10.1'' In respect of the services of Construction of Road service to ATAN

NAGARPALIKA, I find that the appellant have provided the services as a sub

contractor to the main contractor Shri. MukeshbhaiSalvi. The main contn:ctor vide

agreement dated 05.05.2016 have sub-contracted the Contract for construction of

Roads on behalf of PatanNagarpalika, Patan and the amount of Contract is O
Rs.55,15,690/-.As claimed by the appellant, the above service stands exempted

from Service Tax in terms of Sr.No. 13(a) and 29(h) of Notification No. 25/2012-

ST dated 20.06.2012. Relevant portion of the notification is reproduced below :
Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification Vo. 25/2012-Service Tax

New Delhi, the 20 th June, 202
G.S.R...... (E).- In_ exercise ofthe powers conferred by sub-section (l) ofsection 93 of
the Finance Act, 1994 (32 of1994) (hereinafter referred to as the said Act) and in
supersession ofnotification number 12/2012- Service Tax. dated the 17 th March.
2012, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub
section (i) vide number G.S.R. 210 (E), dated the 17 th March, 2012, the Central
Government, being satisfied that it is necessary in thepublic interest so to do, heteby
exempts the following taxable services from the whole of tne-en leviable
thereon under section 66B ofthe saidAct, namely:

Page 12 of 14
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I. Services provided to .the United Nations or a specified international
organization;

13. Services provided by way ofconstruction, erection, commissioning, installation,
completion, fitting out, repair,maintenance, renovation, or alteration of-
(a) a road, bridge, tunnel, or terminalfor road transportation for use by general
public;

29. Services by thefollowingpersons in respective capacities 

(h) sub-contractor providing services by way ofworks contract to another contractor
pro:1iding works contract services which are exempt;

10.2 Examining the above legal provisions with the facts of the case I find merit

in the contentions of the appellant and find that the services of Construction of

Road services in capacity of sub-contractor toPATAN NAGARPALIKA through

the main contractor for estimated amount of Rs. 55,15,690/- merits exemption

from Service Tax in terms of Sr.No. 13(a) and Sr.No. 29(h) of Notification No.

25/2012-ST dated 20.06.2012.

»

11. 'Furher, regarding the services of Transportation of sand (balu) and ballast

stone (gii) within city limits without issuing Lorry Receipt (Consignment Note), I

fin_d frrn:, "i:he documents produced by the appellant that they were engaged in local

transporc:::ion of construction material like sand and gravel by road.and were not

issuing 2.r:.y consigmnent note for the same. Hence, these services cannot be

considered as 'Goods Transport agency Service'. Further, as claimed by the

appellarct these services merit exemption from Service Tax in terms of Section 66D

of the Finance Act, 1994. The relevant portion of the Section is reproduced as

below:

Section 66D: The negative list shall comprise of the following services,
namely:

(p) svices by way oftransportation ofgoods
(i) by road except the services of
(A! a goods transportation agency; or

(B) a courier agency;

11.1 Examining the above provisions with the facts of the case I find merit in the

contentions of the appellant that the services provided by the appellant by way of

transporetion of sand (balu) and ballast stone (gitti) within city limits and in the

business of transportation of sand (balu) and ballast sto~ittiout issuing

»$gf! !IPage 13 of 14 4',
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any consignment note, merits exemption from leviability of Service tax in terms of

Section 66D (p)(i) ofthe Finance Act, 1994.

12. In view of the above discussions I am of the considered view that the

demand of service tax amountiag to Rs. 14,56,334.70/- calculatei on the

differential taxable value ofRs. 9r08,89.8/- for the period F.Y. 2016-17 :::.c,nfirmed

vide the impugned order is unsustainable legally as well as on meri,~; and is

therefore set aside.As the demand of Service Tax fails to sustain the interest and

penalty also fall. The appeal filed by the appellant is allowed.

The appeal filed by the appel'ant stands disposed off in above terms.

37r7#a (3r$%)
.::,

Dat •. 3

endent (Appeals)
' peals, Ahmedabad

ByREGDISPEED POST A/D

To,
M/s AnandTribhovanbhai Patel,

· 2/B/l - Shriji Park Society,
Chhindiya Gate, BhairavMandir Road,
Patan - 384265

Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad;
2. The Commissioner, COST and Central Excise, Gandhinagar;
3. The Deputy/Asstt. Commissioner, Central GST, Division-Palanpur,

GandhinagarCommissionerate;
4. The Superintendent (Systems), COST, Appeals, Ahmedabad, for publication
of OIA on website;

5 Guard file;
6. PA File.
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